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Letter from the Chairman
upcoming well-deserved retirement in the
fourth quarter of this year.

This issue of Quarterly Coverage is devoted
to medical liability claims, along with the
handling of Board of Medicine complaints
and HIPAA issues. Since our company’s
inception on July 1, 2004, your Mutual’s
stellar Claims Department has been a very
large component of our quite significant
success. It is headed very ably by Bob Ryan,
who has been our Vice President for Claims
since 2009. Prior to that, he was our Claims
Consultant with Inservco, which was the
company we had retained in 2004 when
we were outsourcing claims administration.
If you see Bob, congratulate him on his
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The first person to join this department was
Lois Cashdollar, whom many of you know
well from her long experience handling
claims in West Virginia for a number of
other companies, including Medical
Assurance, later Proassurance. Lois has more
than 40 years of experience doing medical
liability claims management in our region,
and she knows the judges, the lawyers, and
the vast majority of the physicians in our
state, giving us a significant advantage.
Indeed, Bob and Lois, in concert with our
Claims Committee, which is constituted by
all seven physicians on the Board and one
other nonphysician Board Member, put
together a second-to-none Defense Panel.
It is from this panel that the optimal attorney
to defend a physician in a malpractice lawsuit
is chosen. The excellent quality of our Defense
Panel is also a significant driver of our
success. Our “newest” claims professional,
in reality, has extensive experience in the
handling of medical liability claims.
Tammy Welch had been a medical liability
paralegal with one of our excellent defense
firms, Jackson Kelly, for a number of years
before joining us at the Mutual. This

experience allowed Tammy to seamlessly
transition into this job and thrive. Indeed,
our claims management and risk management
success has allowed your Mutual to avoid
the increase in the frequency of claims seen
by other West Virginia healthcare entities,
including those insured by our competitors,
in 2011 and 2012.
I feel sure that those of you in practice at the
time of our formation will remember that
our Board physician members were elected
by Congressional District, thereby ensuring
a geographically diverse group of individuals.
This has proven to be incredibly helpful, as
there are almost always one or more Board
Members that know the physician(s)
involved in lawsuit. This advantage, coupled
with our claims staff’s extensive experience
in the Mountain State, has allowed us to
be considerably more successful in our
pragmatic claims management approach
than our predecessors. Yet again, our
physician-centric philosophy has allowed
us to excel when other companies have failed
to find success in our state and in our region.
We are… Physicians Insuring Physicians.
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What is Your Vicarious Liability Exposure?

Physicians are trained early on in their
education to give direction and rely on others
to assist in providing care for patients.
Inherent in this delegation, however, is the
risk that a task will either not be performed
or not performed in a manner that ensures
the safety of the patient. In either instance,
patient harm could result in allegations that
the physician is to some degree responsible
for the negligent acts or omissions of others.
The responsibility for the acts or omission
of others is known as vicarious liability and

might be present even without a physician’s
personal knowledge of the situation.
When evaluating vicarious liability risk,
the various educational and professional
experience of the employees of a practice
should be considered. How much supervision
is appropriate for each professional? In order
to know the proper level of supervision, a
basic working-knowledge of the WV Code
and Legislative Rules applying to each
professional license area is important.

Each licensing board provides a wealth of
information on its website, and these rules can
be found there.
Physicians can be held accountable for the
appropriate hiring, training, monitoring,
and supervision of their employees. It is
important to have a thorough understanding
of the rules and regulations regarding vicarious
liability exposures.

The Complete Medical Record
An often overlooked risk that can affect
malpractice litigation defense is related to
“printing” the complete record of a patient’s
care, known as the “designated record set.”
Printing the complete record often requires
accessing multiple locations within the
Electronic Medical Record (EMR). Some EMR
systems offer multiple options and formats
for printing records which may complicate
the task. This can result in inconsistent
production of documents and the inadvertent
omission of important information.
In contrast, sometimes metadata reports,
such as audit trails, are printed and released
and are generally considered to be excluded
from the designated record set. Audit trails
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are usually lengthy and often include names
of all persons who logged into the record,
what data they viewed, and the overrides of
alerts. To complicate matters further, many
EMR systems do not authenticate data
entries made by staff in the printed record
of the office visit. That data is only stored
in the audit trail report.
These risks have identified the need for
physicians to understand and define what
their EMRs’ “designated record set”
parameters are and to sometimes seek system
design improvements related to “printing”
of the electronic medical record for their
specific EMR.
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How to Report a Claim
When a physician receives notice of a medical
malpractice claim, it can be devastating.
If a written demand for damages or notice
of claim is received, there are strict legal
guidelines that must be followed to ensure
a proper response.

• Any request to appear in court or trial
• Receipt of a Notice of Claim or Certificate
of Merit
• Receipt of a lawsuit
Please be prepared to provide the
following:

For example, if a lawsuit is not formally
answered within twenty days, a default
judgment might be entered which will not
allow a defense to be presented. So that
we may provide the best service possible,
we encourage physicians to contact the
Mutual’s Claim Department regarding
any of the following:

• Patient’s name, gender, age, marital status
• Patient’s address and employment status
• Names of all physicians or medical
providers involved
• Names of any involved hospitals, clinics, etc.
• Chronology of medical treatment
• Information available regarding the nature
of the claim

• Contact from any attorney about care
provided to a patient
• Request for an interview or meeting from
anyone regarding care
• Receipt of a letter from an attorney
• A deposition notice or a request for
a deposition from anyone regarding
treatment of a patient
• Receipt of any subpoena

Policyholders should also contact the Mutual
if asked to provide a deposition in a pending
legal matter, even if the policyholder is not
named in the case, to determine if legal counsel
needs to be assigned prior to the deposition.
To reach the Mutual Claims Department
call 888-998-7642.

New HIPAA Rules - Mental Health Records
The U.S. Department of Health & Human
Services (HHS) recently issued new guidelines
regarding HIPAA rules that involve mental
health records and other related information:
• A healthcare provider may communicate
with a patient’s family and friends when
the patient does not object. Permission
may be inferred when a family member
or friend is present in the treatment room
at the patient’s invitation.
• A provider may share information with the
patient’s family and friends if a patient is
incapacitated and the provider determines
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that the disclosure is in the patient’s best
interest.
• HIPAA permits providers to warn family or
law enforcement if the provider perceives
a serious and imminent threat to the health
or safety of the patient or others and the
disclosure may reasonably prevent or lessen
the risk of harm.
• HIPAA provides extra protection to
psychotherapy notes, but the notes must be
maintained separately from the rest of
the record set.

ONC Releases Security
Risk Assessment Tool
for Small Practices
The Health Insurance Portability and
Accountability Act’s (HIPAA) Security
Rule requires most physician practices
to implement an ongoing information
security risk management process. As
part of this process, practices should
be performing annual assessments of
the administrative, physical and technical
policies and procedures currently in
place. This is also a required process
under the Meaningful Use standards.
The Office of National Coordinator for
Health Information Technology (ONC)
is responsible for overseeing the
implementation of Meaningful Use
standards. As a result, the ONC has
released a tool that can be used by
physician practices to record their
efforts in conducting this assessment.
The tool can be downloaded at http://
www.healthit.gov/providers-professionals/
security-risk-assessment-tool.

Fee Structure Changed
for Providing Copies
of Medical Records
When providing copies of medical
records to patients in the past, most
healthcare providers relied on a standard
fee of $.75 per page. House Bill 4560,
proposed during the 2014 legislative
session, changed this standard and
made fees more consistent with current
HIPAA requirements.
The new rule only permits healthcare
providers to establish fees based on
actual costs and stipulates that labor
costs cannot exceed $25 per hour.
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Licensing Board Complaints
The consequences of receiving a licensing
board complaint can be far reaching.
Complaints that are filed with the Board
of Medicine or Board of Osteopathy can
be filed by patients, their family members,
other healthcare providers, or anyone who
interacts with a physician.
Complaints are serious matters. They need to
be responded to appropriately and within
the timeline established by the specific
licensing board. Disciplinary action can
include: a reprimand, restrictions on a
physician’s practice, continuing medical
education, probation, license suspension
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or revocation. It is important that a response
to any complaint is timely, complete, factual
and non-emotional.

Claims Department at 888-998-7642, to
discuss how we may be able to assist in the
development of an appropriate response.*

Federal law also requires that disciplinary
actions be reported to the National Practitioner
Data Bank and hospitals check for licensing
board complaints during credentialing.
Depending on the alleged offense and the
board’s conclusion, a physician’s reputation
and livelihood may be affected.

*Assistance may be provided only if the nature
of the complaint falls within the parameters of
your medical professional liability policy.

Do not take any type of complaint lightly.
If a Board of Medicine or Board of Osteopathy
complaint is received, contact the Mutual’s
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