
Home field advantage…it is a very real and 
measurable effect for sports teams at every 
level. Fortunately for area physicians, the 
West Virginia Mutual Insurance Company 
enjoys such a home field advantage with 
regard to both underwriting and claims 
management in our service footprint area, 
which consists of the entirety of West 
Virginia and the Appalachian counties in 
Kentucky, Ohio, and Virginia. Indeed, our 
claims professionals know these jurisdictions 
extremely well. Furthermore, our Mutual 
has the unique benefit of an engaged Claims 
Committee, which is chaired by Robert L. 
Ghiz, M.D., that is diverse with regard to 
geography and medical specialty, and has 
members that have been in our area for many 
years, as has our very experienced claims 
staff. Our Senior Claims Consultant, Lois 

Cashdollar, and our Claims Consultant, 
Tammy Welch, are unparalleled in their 
knowledge of the various venues, the judges, 
and the demographic characteristics of 
potential jury pools. This knowledge, in 
turn, is put to excellent use to help provide 
the best possible defense for our Mutual’s 
insured physicians if and when they become 
a party in a medical liability claim. It bears 
repeating that a claim, as defined in our 
policy, is a written demand for money or 
services. Because of this, if one of our insureds 
has an incident that results in an unantici-
pated outcome and this is discussed with 
our staff, this incident will not be considered 
a claim and, therefore, is not required to 
be reported to any regulatory authority. 
This is a distinct advantage of being insured 
by and placing your trust in the Mutual.

The West Virginia Mutual Insurance 
Company works with defense attorneys that 
are second to none and who, throughout 
their careers, have specialized in defending 
physicians and other healthcare providers 
against medical professional liability 
claims. They have, over time, learned various 
aspects of medicine and know the absolute 
best medical experts to retain in defending 
our insured physicians. Our defense 
attorneys also understand the signifi- cant 
effect a claim can have on a physician and 
can offer their expertise in dealing with the 
issues that arise during the course of 
defending a claim. As a team, our Defense 
Panel and the Mutual’s claims consultants 
know the physicians and healthcare providers 
in our service area like no other medical 
professional liability company ever could.

Our home field advantage, therefore, has 
been a huge factor in the West Virginia 
Mutual Insurance Company’s incredible and 
gratifying success over our almost 12 years 
of existence. This success, in turn, has allowed 
your Board to reduce malpractice premi-
ums very significantly over the years while 
enabling the distribution of almost $14 
million in cash dividends to our policy-
holders to date. I think we can all agree that 
our Appalachian area has been, and continues 
to be, a challenging venue with a population 
that is more litigious than those in other 
areas of our country. Until this year, the state 
of West Virginia has prominently been in 
the American Tort Reform Association’s 
“Judicial Hellhole” ranking list every year it 
has been compiled. Fortunately, our efforts 
in promoting and ultimately securing civil 
justice reforms in West Virginia, along with 
the improvements in the composition of 
our Legislature and Judiciary, have been 
successful in removing West Virginia from 
the actual list, although we remain on the 
“Watch List.” Please be assured that we at 
your Mutual watch developing trends in 
our area very closely, allowing us to adapt 
to potential changes in the medical liability 
arena expeditiously and effectively.

We are… Physicians Insuring Physicians.
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Not Your Everyday Documents   by Thomas J. Hurney, Jr., Jackson Kelly PLLC

Doctors are busy. In the masses of paperwork 
that arrive at a doctor’s office, legal papers 
can sometimes be overlooked. Here are a 
few documents to which you and your staff 
should pay close attention. 

Requests for Medical Records. Physicians 
regularly receive requests from lawyers and 
others requesting medical records for Social 
Security disability, Workers’ Compensation 
or accident related litigation. If it is litigation, 
the cover letters from counsel often show 
the names of the parties. Sometimes, 
however, the attorney will advise that they 
are investigating a claim against you or 
your practice. Two things are important. 
First, you should notify the Mutual when 
you get a document that suggests a claim 
may be made against you. Second, you need 
to be sure that you provide a complete copy 
of your office medical records, and make a 
record that you did it.

A more official document requesting records 
is a subpoena. A subpoena is a court order 
that requires you to produce records. Upon 
receipt of a subpoena, you should determine 
which party sent it and what the subpoena 
requires. If the subpoena allows you to 
produce records without appearing, make 
sure you have permission to release the 
records before mailing them to the attorney 
who served you with the subpoena. 
Particularly where mental health records are 
involved, you need to be cautious about 
protecting the privacy of your patient’s 
medical records. When in doubt, you should 
contact counsel for your patient, or your 
own attorney. 

You may receive a subpoena that requires 
you to appear and testify at a deposition or 
trial. A subpoena for a deposition can only 
require you to testify in the county where 
your practice is located or where you live. 
However, a trial subpoena can compel you 
to appear at a courthouse located anywhere 
in the state. While most lawyers will contact 
your office to arrange a time and place for 
your deposition, whether it be at your offices 
or somewhere else, if you are served with a 
subpoena that contains a date that is 

inconvenient, you should contact the office 
of the lawyer who served the subpoena and 
ask to reschedule. Most lawyers will agree 
to reschedule a deposition. In this regard, 
it is easier to work with counsel to schedule 
a deposition than it is to be subpoenaed 
and then negotiate a new date.

Potential claims against you are all time- 
sensitive and must be acted upon immediately.

Notice of Claim and Certificate of Merit. 
Under West Virginia law, before bringing 
suit, a claimant must serve you with a notice 
setting forth the claims they intend to make 
against you and a sworn Certificate of Merit 
from an expert witness outlining the basis for 
the claims. You have thirty days within which 
to respond to a Notice of Claim and Certificate 
of Merit. A failure to respond waives any 
later objection if the Notice of Claim and 
Certificate of Merit are somehow defective. 

Notice of Complaint from the Board of 
Medicine or Board of Osteopathy. These are 
official documents in which the Medical or 
Osteopathic Board advises you of a pending 
complaint and which give you an opportunity 
to respond. A failure to respond can hamper 
your ability to defend yourself against the 
claims that are made. Conversely, a thorough 
fact-based response may assist in the early 
dismissal of a Board Complaint. 

Summons and Complaint. A summons is an 
official court order advising you that you 
have been sued, and you likely have a fixed 
number of days to respond. A summons is 
served with a Complaint, which is the legal 
document outlining the claims made against 
you. Failure to respond to a complaint within 
the specified time period, typically twenty 
days, will result in a default judgment, 
meaning that you will not have an opportun- 
ity to defend your care and will be subject 
to a trial on damages.

Most physicians and their staffs already 
know of the important need to pay attention 
to these documents, but a gentle reminder 
is always appropriate. Educating your staff 
about the importance of these documents 

will help to ensure that you have processes 
in place so that they do not go unanswered 
within the required time periods.

Upon receipt of any of these documents, it 
is a good idea to notify the Mutual. They can 
advise you as to whether there is coverage 
and whether the company will provide you 
with a lawyer. If you have a personal lawyer, 
it is a good idea to provide these documents 
so that you get appropriate advice about 
how to respond. By paying proper attention 
to these important documents, you will 
preserve your opportunity to defend yourself 
and your medical care.
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PIAA Response To BMJ* Article: 
 ‘Medical Error – The Third Leading Cause of Death in the U.S.’

On May 3, 2016, the BMJ published an article, 
“Medical Error – The Third Leading Cause 
of Death in the U.S.” PIAA, the nation’s 
leading association representing the medical 
and healthcare professional liability (MPL/
HPL) insurance community, has issued the 
following statement in response to this article:

“While it may sound alarming that medical 
error ranks so high among causes of death, 
this article should be put into its proper 
context. We believe that the authors use an 
overly broad characterization of ‘medical 
errors,’ which will inevitably perpetuate 
public confusion about the precise definitions 
of preventable harm and medical negligence. 
If the public draws its conclusions from 
such misleading information, that could, 
ultimately, result in significant damage if it 
discourages patients from seeking the vital 
medical care they need from the nation’s 
hospitals, clinics and facilities, and healthcare 
professionals.

To reach its conclusions, the article assumes 
the broadest possible definitions of medical 
error, definitions that could even be used in 
the instance of the most successful of medical 
encounters. The article also neglects to point 
out that ‘errors’ are not per se indicative of 
negligence. In addition, it fails to define the 
critical term ‘preventable.’ In the delivery of 

healthcare, as in any field, almost any harm 
can be deemed preventable when it is viewed 
in hindsight. The article builds on statistics 
that were included in the 1999 Institute of 
Medicine (IOM) report To Err Is Human that 
many now recognize as deeply flawed. The 
statistics on patient deaths that were cited 
in To Err Is Human lack credibility, because 
they were extracted from very limited samples. 
For example, the determination that there 
were 98,000 deaths from medical error, 
nationally, was extrapolated from an analysis 
of only 180 deaths that had occurred among 
30,000 patients.

The U.S. healthcare system comprises more 
than 300 million patients, 800,000 physicians, 
5,500 hospitals, and thousands of outpatient 
facilities. It is dynamic, and now confronts the 
aging population of baby boomers – many 
of whom have complex and chronic medical 
conditions and must learn to cope with an 
increasingly fragmented system of care. 
Despite these challenges, however, PIAA 
member companies have achieved major 
advances in patient safety and in the reduction 
of adverse outcomes.

The National Patient Safety Foundation has 
stated, “‘It may never be possible to eliminate 
harm altogether – there will always be new 
technologies and treatments with new risks, 

and protecting patients from one harm may 
increase their risk of another, which may lead 
to trade-offs.’” As long as there is a prevailing 
attitude that ‘someone is at fault,’ impediments 
to progress will be inevitable. The dedicated 
professionals who work in our healthcare 
system strive for continuous improvement. 
We believe that the primary focus when an 
adverse outcome occurs, or when a near-error 
takes place, should be on how to change the 
system to make this outcome less likely to 
happen again.

PIAA recognizes that the problem of adverse 
outcomes in medical care requires ongoing 
attention – but believes that misleading and 
distorted messaging is not helpful to that 
effort. We will continue to work in partner- 
ship with our members and other stake- 
holders to find measures that will further 
enhance the safe and high-quality delivery 
of medical care.”

PIAA is the nation’s leading association representing medical 
professional liability insurance companies, risk retention groups, 
captives, trusts, and other entities with a commitment to the 
quality delivery of healthcare. PIAA members, including West 
Virginia Mutual Insurance Company, insure more than two 
million healthcare professionals around the world – doctors, 
dentists, nurses and nurse practitioners, and other healthcare 
providers – including more than two-thirds of America’s private 
practicing physicians. PIAA members also insure more than 
2,000 hospitals and 8,000 medical facilities.

*British Medical Journal
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How to Report a Claim
Should a Notice of Claim, or written demand 
for damages, be received by an insured 
physician, there are legal guidelines which 
must be followed. To provide proper service 
to our insureds, physicians are encouraged to 
contact West Virginia Mutual’s claim depart-
ment for any of the following:
• Receipt of a Notice of Claim and/or

Certificate of Merit from an attorney,
patient, or patient representative.

• Receipt of a Summons/Complaint
(lawsuit).

• Any attorney, patient, or patient represen- 
tative contact regarding the care of a patient.

• Receipt of correspondence regarding a
patient from attorney, patient or patient
representative.

• Any request for an interview or meeting
regarding the care of a patient.

• Physician receipt of a subpoena.
• Receipt of any request to appear in a court

hearing or to appear in a trial.
• Physicians should also notify the claim

department upon receipt of a request for
a deposition, either a verbal or written
request (this should be done even if the
insured is not a named party in the suit).
A determination will be made as to
whether or not legal counsel should be
assigned to prepare the insured for his/
her deposition.

• Although not a claim, any receipt of a
Board of Medicine complaint against
the insured.

Please be prepared to provide the following 
information upon reporting any of the above:
• Patient’s name/address, gender, date of

birth, and marital status.
• Dates of treatment.
• Name of hospital, clinic, other healthcare

providers involved.
• Any information regarding the nature of

the claim.

WVMIC’s claim department can be reached 
at: 888-998-7642, or directly contact Senior 
Claim Consultant, Lois Cashdollar at 
304-348-5369, or Claim Consultant, Tammy 
Welch at 304-348-5384. 
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